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QUESTION PRESENTED 


In the trial of this housebreaking and larceny case, appel¬ 
lant did not object to the admission of certain physical 
evidence, nor to the voluminous testimony regarding that 
evidence; he personally testified at length regarding that 
evidence, and made the evidence a part of his defense. 

1. Can he now, as his sole point on appeal, raise objec¬ 
tions which go to the admissibilitv of that evidence? 

2. Was the admission of this evidence plain error which 
may be noticed on appeal though not brought to the atten¬ 
tion of the trial court? 
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counterstatement of the case 

On July 20, 1953, an indictment was filed in the District 
Court charging that on or about April 17, 1953, Robert 0. 
Waldron entered the apartment of Glenn U. Wolcott with 
intent to steal, and did steal Wolcott’s camera and camera 
ease (J. A. 32). Appellant was brought to this jurisdiction 
from custody of the State of Virginia by writ of habeas 
corpus ad prosequendum, returned November 9, 1953 (J. A. 

32) . After entering a plea of not guilty and six days prior 
to trial, on December 15, appellant filed a “Motion to Sup¬ 
press . . .” “. . . the evidence seized . . . [in] his 
apartment ... on or about June 1, 1953 ...” (J. A. 

33) . Each party elicited testimony from two witnesses 
before the motion w T as denied, on the day of and immedi¬ 
ately prior to trial (J. A. 1-18). The jury returned a verdict 
of guilty on both the counts of housebreaking and larceny 
(J. A. 31). The sentences to imprisonment for 4 to 12 years 


(1) 


2 


on Count One, and 3 to 9 years on Count Two, filed Janu¬ 
ary 25, 1954, were to run concurrently with each other; and, 
both to run concurrently with “the sentence imposed in the 
state of Virginia” (J. A. 33), which was imposed in July, 
1953, in the amount of two years (J. A. 32; R. 119). 

At the preliminary hearing, immediately prior to trial, on 
the motion to suppress, appellant presented the testimony 
of appellant’s wife and sister. The wife testified that on 
June 1, 1953, she learned that appellant was incarcerated 
by the Virginia authorities in Alexandria County Court¬ 
house. Accompanied by her sister-in-law she then visited 
him, left to obtain toiletry items he wanted, and returned 
to the Courthouse. When about to re-enter the Courthouse, 
she was requested to and did identify herself to three 
Arlington County police. In subsequent conversations, 
these Arlington County police officers told her they wanted 
to search the apartment of she and her husband in the 
District of Columbia. The Arlington County officers prom¬ 
ised that they would leave the apartment neat if she would 
allow them to enter. They further stated they could not be 
responsible for the condition of the apartment if they had to 
obtain a search warrant (J. A. 2-4). The wife testified 
(J. A. 4): 

I just didn’t want them tearing the place up, that’s 
all; from the way they talked I figured it would be 
better if I let them go in on my own free will than have 
them tear the place up, because I didn’t know what they 
would do. 

Arrangements were then made for the Arlington police to 
meet the two women at the apartment. Mrs. Waldron tes¬ 
tified that she understood “these were supposed to be D. C. 
Metropolitan police to go in [to the apartment with the 
Arlington police]” (J. A. 4). There w’ere no District of 
Columbia policemen present in this conversation (J. A. 6). 

When the women arrived in front of the apartment build¬ 
ing, there were District of Columbia policemen there. The 
wife testified “I guess they took it for granted that I was 
going to let them in. I don’t know” (J.A. 5). The wife was 
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then three months pregnant, but had not yet gone under 
doctor’s care (J.A. 5). 

Appellant’s sister, Mrs. Mildred A. Daniels said that her 
sister-in-law “didn’t say much” in the Arlington confer¬ 
ence. Mrs. Daniels stated she, rather than the sister, had 
done “most of the talking” in those conversations with the 
three Arlington County police (J.A. 9). There were no 
D.C. police then present (J.A. 7, 10). The sister-in-law 
further testified that the D.C. police “wasn’t even supposed 
to be” outside the apartment house (J.A. 7, 10). But the 
D.C. police were in front of the apartment, and “introduced 
themselves . . . and that was all” (J.A. 8). “When we 
walked up they just walked in with us” (J.A. 8). She stated 
that everything in the apartment was “packed” and “ready 
to move” (J.A. 9). The officers weren’t rude while at the 
apartment (J.A. 9). 

The government then examined District of Columbia 
Metropolitan Police Detective Samuel E. Wallace, who veri¬ 
fied that no D.C. police had talked to appellant’s wife in 
Arlington (J.A. 10). He stated that about 7 p.m. Arlington 
authorities had called the precinct of the D.C. police from 
which he and Sergeant Cook worked, and made arrange¬ 
ments for D.C. police to meet the party from Arlington at 
the apartment (J.A. 14). The Arlington authorities said 
(J.A. 13): 

. . . they had met Mrs. Waldron, they had made con¬ 
tact with her, that she would give permission to go in 
and search and would we accompany them . . . (Em¬ 
phasis supplied). 

The Aldington authorities gave as the reason why she was 
going to allow the entrance (J.A. 14): 

That there was some property in there that was taken 
in some housebreakings over in Arlington, she wanted 
to recover. (Emphasis supplied). 

He and Cook were given the assignment and met the two 
women and two Arlington policemen in front of the apart- 
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ment house about 8:30 p.m. The D.C. police did not know 
the particular apartment involved (J.A. 14). 

When they met this party, the D.C. officers informed 
appellant’s wife they didn’t have a search warrant (J.A. 
12). The wife “was willing” for them to enter the apart¬ 
ment (J.A. 15). Officer Wallace stated (J.A. 15): 

We wouldn’t have gone in there if she wasn’t willing 
to take us in. We weren’t going to force our way in. 

He stated that the D.C. police knew they would have been 
unable to get a search warrant because (J.A. 14): 

Well, we have a little different system than Virginia. 
We didn’t know where the exact location was in the 
beginning, to start with. 

Before anyone entered the apartment building, the wife 
told the officers she didn’t want them to make a lot of noise 
to attract the landlord “because . . . she was a little 
bit delinquent in her rent, or something” (J.A. 12-13). At 
this point in his testimony this officer stated the wife then 
walked ahead of the officers to the first floor apartment, put 
the key in the door and held it open for the others to enter 
(J.A. 13). Wallace testified that Lieutenant Hilt of the 
District of Columbia police also entered the premises. 

Officer Wallace stated that the items taken at that time 
were (J.A. 11): 

Some articles that were stolen in Virginia , and the main 
thing we got was a small pawn ticket which was for a 
camera that had been pawned in Philadelphia, Pennsyl¬ 
vania, and it was listed to Robert 0. Waldron, and gave 
his address, and that was turned over, and it was 
checked out, and it was reported stolen at an apartment 
here in the District. (Emphasis supplied) 

That pawn ticket was found in a small box with a bunch of 
receipts and other miscellaneous papers (J.A. 12). This 
officer summarized the episode by saying (J.A. 14): 

All we took was the word of Miss Waldron. She told 
the Virginia officers there was stolen property in there, 
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that they were living there. She let us in, went inside, 
and they pointed out what was stolen (Emphasis sup¬ 
plied). 


Regarding Mrs. Waldron’s condition he said “Well, she 
was as calm and collected as could be, I guess, considering 
her husband was locked up. I don’t believe she was normal. 
She was willing to cooperate with us” (J.A. 15). 

Metropolitan Police Detective Sergeant Walter N. Cook 
also testified at the preliminary hearing on call of the gov¬ 
ernment. This officer stated he and officer Wallace had 
received orders to go to the apartment house and meet two 
other officers from Arlington (J.A. 16). The Arlington 
authorities and the two women arrived at different times in 
different cars. The two ladies were accompanied by a 
“young fellow”, who drove their car; but this officer didn’t 
remember who he was (J.A. 15,16, see also J.A. 24). Alto¬ 
gether there were only four officers, and the three civilians 
(J.A. 15,17). In a short conversation in front of the apart¬ 
ment house Mrs. Waldron said (J.A. 16): 


. . . slic’d be glad to take us in, that if there was any¬ 
thing there that we were interested in, that she didn’t 
want it, or words to that effect. 


This officer reiterated that Mrs. Waldron had asked that 
they be quiet, because of the landlord; and, added that Mrs. 
Waldron told the others to wait in front of the building and 
she had disappeared alone around back of the building for 
a few minutes and then reappeared in the open door of the 
apartment and invited the others waiting in front to enter 
the apartment (J.A. 16,17). She had opened the front door 
of the apartment from the inside. 

Regarding property taken from the apartment, this officer 
stated (J.A. 17): 

There was a pawn ticket which I particularly noticed, 
and this pawn ticket was taken by the Arlington police 
who promised to run it out, and suggested that in the 
event it was anything that pertained to the Washington 
Police Department they would let us know. 
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He further stated (J.A. 17): 

The pawn ticket was in, as I recall, a shoe box. It had 
quite a lot of other personal papers in it like rent re¬ 
ceipts and anything else that you might—I thought it 
might be a receipt box. That was my impression. 

When questioned about a search warrant, this colloquy 
accrued (J.A. 18): 

A. It wasn’t necessary. That’s the only reason I can 
give. It was not an issue. Had it been an issue, then, 
of course, we wouldn't have entered. But it was solely 
on the cooperative attitude of Mrs. Waldron that we did 
enter. 

Q. Wasn’t her cooperative attitude based on prior 
conversations by the Arlington police which you later 
used as a means of gaining entrance, with her consent? 

A. I can best answer that to sav that I know nothing 
of the conversations other than hearsay between Mrs. 
Waldron and the Arlington police. However, they 
wouldn’t attempt to come to Washington—they could, 
of course, but they wouldn’t without contacting the 
local police. And they got in touch with us, and of 
course, we were interested. 

With this evidence presented, the District Court heard 
argument of counsel (R. 46-49), and denied the motion to 
suppress (J.A. 18). 

Promptly thereafter the trial commenced. The complain¬ 
ing witness related the details of the loss of his 8 m.m. movie 
camera and case, and stated the value of the camera was 
about $95 and the case $10 (J.A. 19). He identified as his, 
a camera introduced into evidence without defense objection 
(J.A. 19, 26). Walter E. Eck stated he was an employee of 
a Philadelphia pawn shop, identified the pledge ticket which 
the Arlington Police had taken from the Waldron apart¬ 
ment, stated said ticket was issued upon pledge of the 
camera (exhibit #1); that the Philadelphia police depart¬ 
ment had issued a “standard stop notice” on the camera; 
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and, the camera subsequently mailed by him to the D.C. 
police authorities (J.A. 20-22). 

Officer Wallace identified the pawn ticket only by telling 
when (June 1, 1953) and in the presence of whom it was 
found (J. A. 22). Thereafter, he related that on a subse¬ 
quent, voluntary visit to the District of Columbia on July 
8, 1953, appellant himself had directed the officers to the 
previously unidentified residence of complainant and volun¬ 
tarily told how he had entered that residence and stolen the 
camera and case by employing a section of Venetian blind 
(J. A. 23-24). This officer was cross-examined about an 
earlier conversation with appellant on May 29; which flowed 
from a “routine procedure” notification (based upon ap¬ 
pellant’s unique “method of entry”) of the D. C. police by 
the Arlington police that appellant was incarcerated in 
Arlington (J. A. 24.) Appellant was said to have, at that 
time, denied having committed anv crime in the District of 
Columbia (R. 91). The officer was not asked and no testi¬ 
mony "was given regarding any refusal of appellant to con¬ 
sent to a search of his own District of Columbia residence. 

Defective Sergeant Cook also testified, identifying the 
pawn ticket in the same manner as officer Wallace (J. A. 25). 
Thereafter, the records of the Philadelphia pawn company 
-were read to the jury, containing appellant’s name, address, 
and physical description (J. A. 26-27). Thereupon the pros¬ 
ecution closed. 

The defense called appellant himself to the stand, and he 
related to the jury details of what he described as a “bad 
record” (J. A. 27). He testified (J. A. 27): 

Q. Did Officer Wallace or Sergeant Cook at any time 
ask for permission to enter your apartment at 18th and 
Belmont Street . . . 

A. No. 

Thereafter appellant related that he had come into posses¬ 
sion of the camera by way of purchasing same on a Sunday 
night in April, 1953 on 5tli between E and F Streets, N. W. 
in the District of Columbia (R. 126-127). That was after 
10 p.m. during a trip to buy whiskey (R. 127). Appellant 
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stated that when he “drove up to the place where I usually 
get [whiskey] on Sunday I gave the man there six dollars” 
and was told to wait for his whiskey. While waiting, another 
man, who was unknown to appellant came up to appellant’s 
automobile. Appellant bought the camera from the stranger 
for $15. Appellant asked the stranger if it was “hot”, 
and the stranger said “no” (R. 128). Appellant gave the 
camera to his wife, but a week or two later in Philadelphia 
he ran short of funds and “w'ent down to this pawn shop 
and pawned [the] camera” (R. 129). Appellant gave the 
above testimonv on direct examination. 1 

On cross-examination, appellant stated that Officer Wal¬ 
lace had directed him to complainant’s residence, and that 
he, appellant, had falsely admitted entering and stealing 
from those premises after the officers had told him he would 
not be tried for the offense, and that if he did admit same 
they could “clear their records” and would not place a de¬ 
tainer against him in Virginia (J. A. 27-29). 

The appellant’s mother testified regarding appellant’s 
reputation, the defense rested its case (R. 141-143). 

The government recalled Officer Wallace who epitomized 
his testimony at the preliminary hearing regarding the entry 
into appellant’s apartment in the company of appellant’s 
wife. Thereupon this colloquy occurred (J. A. 30-31): 

Q. Did she tell you why she was letting you in? 

A. She felt that there would be no stolen property 
in the apartment. 

Q. Did she tell you that ? 

A. Yes, because I was present. I didn’t actually 
question her as to the stolen property, but I remember 
she stated that. When we found property that was 
stolen she was very dumbfounded, she was surprised. 

Q. Did the defendant in this case give you permission 
to enter? 

A. No, sir, he refused to tell us where he lived. 

Q. You entered without obtaining his permission is 
that correct? 


1 This portion of appellant’s testimony is not printed in the mim¬ 
eographed joint appendix—due to an oversight. 
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A. He wouldn’t tell us where he lived. We couldn’t 
enter a place we didn’t know existed. 

Q. In other words you entered without obtaining his 
permission? 

A. That’s right, sir. 

Detective Sergeant Cook also was recalled to the stand and 
related his observations at the apartment building on June 
1,1953 (J. A. 31): 

Q. Did she open the door for vou? 

A. She did. 

Q. Did she in any manner resist your entrance? 

A. No, sir, she did not. 

Q. What did she say at the time that you actually 
entered the premises? 

A. If I recall correctly, she said “I don’t know what 
it’s all about, but you are perfectly free to come in and 
look around. ’ ’ In other words, I got the impression that 
she had nothing to hide, she knew of no wrongdoing, as 
far as her husband was concerned, and that the Arling¬ 
ton police had talked with her about going to her apart¬ 
ment. Wallace and 1 had no 'particular reason to go 
[to appellant f s apartment ] as far as the Washington 
Police were concerned. We ivere more or less just es¬ 
corting. (Emphasis supplied). 

In answer to defense questions he also stated that he had 
never asked the defendant for permission to enter de¬ 
fendant’s apartment (J. A. 31). The defense called Officer 
Wallace, for his third time on the stand, at which time Wal¬ 
lace recalled, now that his mind was refreshed that Mrs. 
Waldron had gone around the back of the apartment build¬ 
ing alone, and had opened the front door from the inside, 
before inviting the officers to enter (R. 195). 

After the closing arguments, and instructions by the 
Court, the jury returned a verdict of guilty as charged 
(J. A. 31). This appeal was filed on January 22 (R. 198). 
Thereafter, on March 10, 1954, appellant filed a “Motion to 
Vacate Sentence”, which was denied by the trial court: 
(R, 201). 
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SUMMARY OF ARGUMENT 

In the trial of this housebreaking and larceny case, appel¬ 
lant did not object to the admission into evidence of the 
pawn ticket or movie camera, nor to the voluminous testi¬ 
mony concerning them. He cannot complain on appeal that 
the physical and oral evidence was erroneously admitted 
into evidence. Cradle v. United States, infra. Appellant 
himself testified in detail regarding that evidence, explain¬ 
ing how he had legitimately purchased the camera and sub¬ 
sequently pawned it. In so doing he made the evidence a 
part of his case. He cannot now take a contradictory posi¬ 
tion and not only eradicate the physical evidence, testimony 
of others, but also eradicate substantial portions of his own 
testimony. In any event there was no error in admitting 
the evidence because the record does not reveal that said 
evidence was obtained by the local police authorities by 
unreasonable search and seizure. 

I 

Having Failed to Make Timely Objection, The Appellant Can¬ 
not Complain on Appeal That the Evidence Was Erroneously 
Received 

The only allegation of erorr in this appeal is the alleged 
erroneous admission of evidence, i. e., the pawn ticket and 
the camera. Appellant moved, at the outset of trial, to 
suppress those items. This was denied (J. A. 18). Appel¬ 
lant concedes he did not object to the admission of these 
items as exhibits in the trial (Br. pp. 12-14). Having failed 
to object either to the admission of the physical exhibits 
or the oral testimonv describing the discovers of these 
exhibits, appellant cannot complain on appeal. Cradle v. 
United States , 85 U. S. App. D. C. 315, 318, 178 F. 2d 962 
(1949), cert, denied 339 U. S. 929. In that case there was 
true compliance with Rule 41(e) of the Federal Rules of 
Criminal Procedure, which requires that “The motion 
[to suppress evidence] shall be made before trial . . 

In Cradle , the motion was made a month before trial. In 
the instant case the motion was delayed until six days prior 
to the trial, and, therefore, of necessity, was heard at the 
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onset of the trial itself. The excuse provisions of the Rule 
were not relied upon by present appellant. 

Appellant recognizes the Cradle case (Br. p. 13), but 
seeks to distinguish it. He says the above caption, the hold¬ 
ing of this Court in the Cradle case, is dicta for the reason 
that the Court (majority of the panel thereof sitting) held 
that the allegedly tainted physical evidence had not, in fact, 
been introduced in the trial of that case. The Court was 
faced with a dissent of one member of the sitting panel 
which was 8 pages in length, and contained the finding that 
the physical evidence in question had been introduced at 
trial. In this situation it can hardly be said that there was 
inadequate consideration given to the “dicta” of the Court. 
But it was not dicta, for even if the physical exhibits were 
not introduced into evidence in Cradle, it is quite clear 
{infra) that even the majority of this Court recognized 
that oral testimony regarding those physical exhibits was 
received in evidence. Therefore, clearly, the Court’s ruling 
on this point was not dicta. In any event countless other 
cases by this and other courts follow the rule of law. See 
Federal Digest, “Criminal Law”, Key 1036 (1), and United 
States Code Anotated, “Federal Rules of Criminal Pro¬ 
cedure,” Rule 41. 

In spite of appellant’s argument and the existence Of 
those numerous other cases, we rely upon Cradle because 
that case especially answers appellant’s unusual argu¬ 
ments. He says that since, in the instant case, the same 
judge heard the motion to suppress, an objection at the sub¬ 
sequent trial to the introduction of the evidence “would be 
to require him [defendant] to perform a useless act”— 
which the law does not require. That argument was equally 
applicable in Cradle, because (despite appellant’s conten¬ 
tions to the contrary—Br. p. 13) the same judge, who de¬ 
nied Cradle’s motion to suppress, did preside at the trial 
of the Cradle case. In any event, the long standing require¬ 
ment of an objection to the evidence cannot be correctly 
called a “useless act”. Testimony at the trial regarding 
acquisition of the physical exhibits may be different, caus¬ 
ing the trial judge to get a different perspective of that evi- 
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deuce. Definitely, much of the oral testimony regarding 
the exhibits (especially by the complaining witness, and the 
representative of the pawn shop) was new evidence. Also 
the judge may have changed his ruling. Appellant says the 
judge, when presiding at the trial, “was obviously aware 
of the [motion to suppress] objection.” The law is set¬ 
tled that the trial court need not be continuously on the 
alert to try the case of one of the parties before it. Con¬ 
trary to appellant’s assertions (Br. p. 13), the judge, when 
sitting on the motion, gave no indication (“clear” or other¬ 
wise) “that he would overrule . . . an objection ” to the 
admission of the evidence in the subsequent trial (J. A. 18). 

Finally, appellant seeks to rely on the fact that the objec¬ 
tion to the evidence which he asserted in his motion to sup¬ 
press was renewed in a po.^-trial motion (R. 201). He 
cites United States v. Asendio, 171 F. 2d 122 (3rd Cir. 
1948). It is sufficient for present purposes to note that 
Asendio’s motions (and so acknowledged by the 2nd Cir¬ 
cuit, quotation, Br. p. 14) were made before sentence was 
imposed, whereas appellant’s motion was not only made 
after the imposition of sentence, but also after this appeal 
was noted. Returning to the Cradle case, Cradle was in 
better circumstances than appellant. As this Court noted 
(85 U. S. App. D. C. at 318), at the conclusion of the gov¬ 
ernment's case, Cradle’s counsel said “We rest on the mo¬ 
tion, Your Honor,” referring to his pretrial motion to 
suppress. Appellant not only made no objection to the 
evidence, he also completely failed to make even this hazy 
reference to the prior motion to suppress. Appellant’s 
position is even less defensible than Cradle’s position. 

Appellant here finds himself in the position defined and 
ruled upon in Cradle (85 U.S. App. D.C. at 318): 

We have seen that one of the arresting officers testi¬ 
fied to having recovered at the apartment certain items 
of property stolen from Fiordelise, which he enumer¬ 
ated. If we again assume, arguendo, that those articles 
icere obtained by an illeyal search and seizure, the 
officer’s testimony concerning their recovery may have 
been inadmissible, even though they were not physically 
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introduced in evidence. Whether admissible or inad¬ 
missible we need not decide, for the appellant did not 
object to the arresting officer’s testimony in which he 
told of finding certain stolen goods at the apartment. 
Indeed, part of his testimony on that subject was elic¬ 
ited on cross-examination by appellant’s counsel. Hav¬ 
ing failed to make timely objection, the appellant can¬ 
not complain for the first time on appeal that the evi¬ 
dence was erroneously received. 

At the conclusion of the government’s case, appel¬ 
lant’s counsel said, ‘We rest on the motion, Your 
Honor,’ referring doubtless to his motion to sup¬ 
press which had been heard and denied a month 
before the trial began. Counsel may have sup¬ 
posed that the motion projected itself into the trial 
and served in lieu of objections to oral evidence con¬ 
cerning the discovery of the articles. We do not think 
the motion had that effect. It was incumbent upon the 
appellant to object to Gosman’s evidence at the time 
it was offered, if he desired to rety for reversal on its 
reception. Affirmed. (Emphasis supplied). 

Appellant is barred from contesting, on appeal, the 
admissibility of the evidence. 

H 

By His Own Testimonial Evidence Appellant Has Waived Ob¬ 
jections to the Admission of the Now Contested Evidence; 
and Eradicated All Prejudice Which Might Otherwise Arise 
From Said Evidence. 

Appellant took the stand and testified regarding the 
camera. First, he told of a conversation on or about July 
8, 1953 (prior to return of this indictment and trial) with 
officer Wallace. Appellant described (R. 121): 

He asked me for the explanation of the pawn ticket 
and the camera. I told him how I received the camera 
in my possession, how I took it to Pennsylvania and 
pawned it in my own name, which isn’t required in 
the State of Pennsylvania. 
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Thereafter he explained in detail that he had bought the 
camera on a Sunday night in the month of April, 1953 on 
Fifth between E and F Streets, N. W. in the District of 
Columbia. He had gone to that vicinity to buy whiskey. It 
was after 10 p. m. in the evening. He drove up to the 
“usual place where [he] usually [got] it on Sunday and 
gave the man there six dollars and was told to pull around 
the corner on Fifth Street and park and wait . . .” (R. 
127-12S). While waiting, a stranger approached the auto¬ 
mobile. Appellant bought the camera from that “unknown 
man,” for $15. The stranger told appellant the camera 
was not “hot” (R. 128). Appellant gave the camera to his 
wife, but a week or two later he ran short of funds in Phila¬ 
delphia and pawned the camera (R. 129). 

Patently, appellant made extended reference to, and uti¬ 
lized, the camera in the presentation of his own defense. 
This, it will be recalled, was in addition to his failure to 
object to the admission of that same evidence. These acts 
are a specific adoption by appellant of that evidence. He 
cannot now take a position on appeal contradictory to the 
position taken at trial. See United States v. Sferas, 210 
F. 2d 69, 71 et seq. (7th Cir. 1954). 

In any event, by his testimony, appellant admitted the 
factual pattern which the government sought to establish. 
This judicial admission also encompassed the question of 
identifying the residence of the complaining witness, and 
stating he “broke into it . . . [and] took the camera” 
(R. 131-133). Appellant’s defense was to accept all this 
evidence and seek to explain it i. e., that the camera was 
legally purchased and the confession was involuntary. He 
cannot now claim he was prejudiced by introduction into 
evidence of the foundation of his own case. No prejudice 
arises from the circumstances, and “Any error, defect, 
irregularity or variance,” inherent in these circumstances 
did “not affect substantial rights” and “shall be disre¬ 
garded.” Rule 52(a) of the Federal Rules of Criminal 
Procedure. 
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III 

There Were No “Plain Errors or Defects” Which May Be 
Noticed Though Not Brought to the Attention of the Trial 
Court. 

A situation analogous to that presented by the instant 
appeal also arose in the case of United States v. Di Re, 
332 U.S. 581, 588, 68 S.Ct. 222, 225, 92 L.Ed. 210 (1948). 
There the Supreme Court said: 

Inasmuch as the issue would lead to exploration of the 
law . . . when the defense was not raised in either 
court below, . . . we do not undertake to determine 
on this record whether Di Re’s arrest satisfied this 
provision of the New York law. (Emphasis supplied.) 

This ruling is a construction of, and pertinent to the appli¬ 
cation of, Rule 52(b) of the Federal Rules of Criminal 
Procedure; as has been so held on the issue of search and 
seizure. United States v. Jones, 204 F. 2d 745, 748-749 
(7th Cir. 1943). Here appellant argues that, as a matter 
of law, appellant’s wife could not consent to a search of 
the apartment jointly occupied by she and appellant (Br. 
p. 11-12). The law is far from settled on this point. The 
cases involving this issue are numerically and authorita^ 
tively approximately equal in deciding the point both 
affirmatively and negatively. See Annotation, 31 A.L.R. 
2d 1078, 1091, § 9. There is another group of cases appli¬ 
cable, i.e., pertaining to persons having equal rights to use 
and occupation of premises. See 31 A.L.R. 2d 1078, 1086, 
§ 6. The latter group of cases is epitomized in a husband 
and wife case recently decided by the Supreme Court of 
Rhode Island. State v. Cairo, 74 R.I. 377, 60 A.2d 841, 847 
(1948). There it was said: 

If as such joint tenant, co-owner and occupant she had 
not been related to either defendant, no question as 
to her right would arise. In our opinion her mere 
relationship to one defendant as his wife would not 
as a matter of law destroy that right which was per¬ 
sonal to her. 
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Therefore, without going so far as to say the law is definitely 
against appellant on this point, we do say that he is in no 
position to obtain a ruling from this Court upon such an 
obscure point of law. United States v. Di Re, supra; 
United States v. Jones, supra. 

Appellant also urges that the consent of appellant’s wife 
was an involuntary consent (Br. p. 7-11). He supports 
this argument by references to the activities of the Arling¬ 
ton County police. All he says about the D.C. police is 
that they “relied upon the alleged consent gained by the 
Arlington Police” (Br. p. 7). The evidence repudiates 
any such “reliance” by the D. C. Police. Officer Wallace 
testified that the information the D.C. police had from the 
Arlington Police was that Mrs. Waldron “would give per¬ 
mission to go in and search and would [the D.C. police] 
accompany them” (J.A. 13). He further said “we took the 
word of Miss [sic.] Waldron” (J.A. 14); “She told us” 
she was willing to take us in there (J.A. 15); “she was 
advised of [the] fact “we didn’t have a search warrant 
(J.A. 15). He added “We wouldn’t have gone in there 
if she wasn’t willing to take us in. We weren’t going to 
force our way in” (J.A. 15). Officer Cook added that 
“she said she’d be glad to take us in, that if there was 
anything there that we were interested in, that she didn’t 
want it, or words to that effect” (J.A. 16). Cook also 
tacitedly repudiated appellant’s argument of reliance by 
saying “I know nothing of the conversations, other than 
hearsay, between Mrs. Waldron and the Arlington Police” 
(J.A. 18). This evidence rebuts appellant’s position, and 
demonstrates he failed to carry his pretrial burden of 
showing that the entrance into the apartment by the D. C. 
Police was linked with the condemnable (if true) activities 
of the Arlington Police. 

This lack of proof is also evident regarding the essential 
element of duress or coercion on the part of the D. C. 
Police. We might point out here, regarding the activities 
of the Arlington Police, that appellant’s wife traveled from 
Arlington to her D.C. apartment in her sister-in-law’s auto¬ 
mobile, on a chronological schedule different from that of 
the Arlington Police. She traveled that long distance in 
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the company of her sister-in-law and a man who was old 
enough to drive their automobile. (J.A. 15-16, 24). Such 
is not coerced or involuntary activity. Regarding the 
D.C. police, it is significant that the wife had the presence! 
of mind to worry about her landlord (J.A. 13, 16). Also, 
which is even more significant, she went around in back 
of the apartment building in order to open the front door 
of her apartment from the inside (J.A. 16; R. 153-156). 
She was alone as she did so, with ample opportunity to 
avoid admitting the officers into the apartment. The fact 
is that she didn’t think the object of the officer’s search 
was in the apartment (J.A. 30)—a circumstance expressly 
excepted by this Court from its ruling in Riggins v. United 
States , 93 U.S. App. D.C. —, 209 F.2d 819, 820 (1954). 

As clarification here, appellant had not “previously re¬ 
fused to consent to any such search”, as stated in appel¬ 
lant’s brief (Br. p. i, 2, 5, 6, 11, 12). Appellant had not 
consented, but he, himself, testified he had never been 
asked for permission to enter his apartment (J.A. 27). 
This was affirmed by Officer Cook (J.A. 31). Officer Wal¬ 
lace was never asked the question. Further, the pawn 
ticket was found in what seemed to be “a receipt box” 
(J.A. 17), something which is not “personal” or “private” 
to appellant from his wife (Br. p. i, 4, 5,10). A final fact, 
appellant had been locked up for two days prior to the 
entry of the officers into the apartment (J.A. 24), and when 
they entered, Mrs. Waldron had everything packed . . . 
[r]eady to move” (J.A. 9). From this it appears that 
the apartment was no longer a residence, and the contents 
were more in the possession of Mrs. Waldron than of the 
appellant. The insufficiency of appellant’s case was 
acknowledged by appellant’s trial counsel in stating why 
he was some five months late in filing his motion to sup¬ 
press; it took that much time “to gather enough evidence 
to satisfy [him]self that the motion would lie” (J.A. 1). 

In any event, appellant has missed the legal point which 
catalyizes the instant facts. That is, in the words of Officer 
Wallace, that the purpose for the D.C. police being present 
in the apartment, was to “accompany” (J.A. 13) the Ar¬ 
lington police. As Officer Cook phrased it, the D.C. police 
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were “just escorting” (J.A. 31). These D.C. police had 
no other reason for being present (J.A. 31). The objective 
of the entry was “some articles that were stolen in Vir¬ 
ginia” (Emphasis supplied) (J.A. 11). “They [the Ar¬ 
lington police or appellant’s wife and sister-in-law] pointed 
out what was stolen” (Emphasis supplied) (J.A. 14). The 
pawn ticket “was taken by the Arlington police” (Empha¬ 
sis supplied) (J.A. 17). There wras no evidence that these 
events were pre-arranged or pursuant to a plan (J.A. 14, 
16). 

This situation falls into the rule of law enunciated by 
the Supreme Court and never repudiated, in Byars v. United 
States, 273 U.S. 28, 32, 47 S.Ct. 248, 71 L.Ed. 520 (1927). 
There the Court announced as its initial legal touchstone: 

... it is true that the mere participation in a state 
search of one who is a federal officer does not render 
it a federal undertaking . . . 

That Court continued by stating that under those circum¬ 
stances the federal government has a right “to avail itself 
of evidence improperly seized by state officers” (273 U.S. 
at 33). See also Shelton v. United States, 83 U.S. App. 
D.C. 257, 169 F.2d 665, 668 (1948). This rule from the 
Byars case, supra, was reaffirmed in Lustig v. United States, 
338 U.S. 74, 79, 69 S.Ct. 1372, 93 L.Ed. 1819 (1949), the 
Court saying: 

The decisive factor in determining the applicability of 
the Byars case is the actuality of a share by a federal 
officer in the total enterprise of securing and selecting 
evidence by other than sanctioned means. 

Appellant failed to show' the “actuality of a share” by the 
D.C. police. He only showed “mere participation”, which 
has not the detrimental result. The evidence establishes 
that the D. C. police were present, as a matter of comity 
(J.A. 18), and nothing more. 
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CONCLUSION 

Wherefore, we respectfully submit the judgment of the 
District Court should be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Edward P. Troxell, 

Carl W. Belcher, 

Assistant United States Attorneys . 
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